30. CODE OF CIVIL PROCEDURE SEC-10, 11 
suit land for a decree of declaration it is desirable that both 
the suits be tried analogously by the same Court [56 DLR 149]. 


30. Two suits different and involved parties—also : The 
issues involved in the two suits and substantially different 
and the subfect matter of the two suits and the parties and 
property involved therein are also different, there was no 
scope of attracting S. 10 of the code as rightly been found by 
the learned Assistant Judge [5 BLD 489]. 


31. Order-9, rule-9 : A miscellaneous case u/o 9, rule 9 of 
the code is not a continuation of the suit’ for the pendency of 


which further proceedings of an execution case can be stayed 
[16 BLD (HC) 254]. 


Sec-11. Res-judicata.—No Court shall try any suit or issue 
in which the matter directly and substantially in issue has 
been directly and substantially in issue in a former suit 
between the same parties, or between parties under whom they 
or any of them claim, litigating under the same title, in a 

court competent to try such subsequent suit or the suit in 
which such issue has been subsequently raised, and has been 
heard and finally decided by such Court. 


Explanation I—The expression “former suit” shall denote 
a suit which has been decided prior to the suit in question 
whether or not it was instituted prior thereto. 


Explanation II—For the purposes of this section, the 
competence of a Court shall be determined irrespective of any 
provisions as to a right of appeal from the decision of such 
Court. 


Explanation I1—The matter above referred to must in the 
former suit have been alleged by one party and either denied 
or admitted, expressly or impliedly, by the other. 


Explanation IV—Any matter which might and ought to 
have been made ground of defence or attack in such former 
suit shall be deemed to have been a matter directly and 
substantially in issue in such suit. 


Explanation V.—Any relief claimed in the plaint, which is 
not expressly granted by the decree, shall, tor the purposes ot 
this section, be deemed to have been refused. 


SEC-11 


Explanation VI.—Where 
respect of a public right or of a 

common for themselves and others, 
such right shall, for the purposes of this section, b 
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persons litigate bona fide in 


private right claimed in 
all persons interested in 
e deemed to 


claim under the persons so litigating. 
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plaintiff. 


1. Theme : S. 11, relates to a matter already adjudicated 
upon. It bars the trial of a suit or an issue in which the matter 
directly and substantially in issue has already been 
adjudicated upon in a previous suit. 
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2. Object : The object of resjudicata is based on the 
following maxims : 

(a) no man should be vexed twice for the some cause; 

(Nemo debt lis vexari pro une et eaden causa) 

(b) it is in the interest of the state that there should be an 
end to a litigation; (interest republicae ut sit finis 
litium) 

(c) A judicial decision must be accepted as correct (res- 
judicata proveritate occipitur). 

According to Sir Lawrence Jenkins, “the rule of res- 
judicata, while founded on account of president, is dictated by 
a wisedom which is for all time [(1916) 43 IA 91]. 

The main object of principle of res-judicata is to prevent 
multiplicity of suits and interminable disputes between the 
litigants. This principle aims at preventing not only a new 
decision but also a new investigation so that the same person 
cannot be vexed again and again in multiple proceedings over 
the same question. This principle is mutual in character and 
it is open as such to the plaintiff as to the defendant [17 BLD 
(HC) 336]. 

3. Maxim : The maxim is that no one shall be vexed twice 
over the same matter which presumposes that the issue has 
been fairly and finally tried and decided in a former suit [10 
DLR 621]. 


4. History : The rule of res-judicata has a very ancient 
history. It was well understood by Hindu Lawyers and 
Mohammedan jurists. It was known to ancient Hindu Law as 
Purva Nyaya (former judgment). Under the Roman Law, it was 
recognised that “one suit and one decision was enough for any 
single dispute.” The doctrine was accepted in the European 
continent and in the Commonwealth countries [AIR 1927 Lah 
289. + ILR 8 Lah. 384 (FB) + AIR 1915 PC 78, 43 IA 91]. 

At times, the rule worked harshly on individuals. For 
instance, when the former decision is obviously erroneous. 
But its working was justified on the great principle of public 
policy, which required that there must be an end to every 


SEC-11 CODE OF CIVIL PROCEDURE ia 


litigation. In the event of wrong decision, “the suffering 
citizen must appeal to the law giver and nol to the lawyer, 


5. Conditions of res-judicata : It is not every matter 
decided in a former suit that will operate as res judicata in a 
subsequent suit. To constitute a matter as res judicata under 
Section 11, the following conditions must be satisfied 

(i) the matter directly and substantially in issue in the 
subsequent suit or issue must be the same matter 
which was directly and substantially in issue either 
actually (Expl. Ill) or constructively (Expl. IV) in the 
former suit (Expl. 1). 

(ii) the former suit must have been a suit between the 
same parties or between parties under whom they or 
any of them claim (Expl. VI is to be read with this 
condition). 

(iii) Such parties must have been litigating under the 
same, title in the former suit. 

In order to bring subsequent suit within the mischief of 
section 11, first and foremost requirement is that the court in 
which former suit was pending and/or decided must be 
competent to try subsequent suit, must be of concurrent 
jurisdiction both in respect of pecuniary jurisdiction and 
subject [56 DLR 588; 12 BLT (HC) 517]. 

6. Distinctions : 

(a) Res-Judicata and rule of law : The doctrine of res- 
judicata is of universal application. In the historic decision of 
Daryao Vs. State of U. P [AIR 1961 SC 1457; (1962) 1 SCR 574], 
the Supreme Court has placed the doctrine of res-judicata on a 
still broader basis. In that case, the petitioners had filed writ 
petitions in the High Court of Allahabad under Article 226 of 
the Constitution of India and they were dismissed. 
Thereafter, they filed substantive petitions in the Supreme 
Court under Article 32 of the Constitution tor the same relief 
and on the same grounds. The respondents raised a 
preliminary objection regarding maintainability of the 
petition by contending that the prior decision of the High 
Court would operate as res-judicata to a petition under \cticle 
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32. The Supreme Court upheld the contention and dismisseq 
the petitions. Speaking for the Constitution Bench, 
Gajendragadkar. C. J. observed : 


“The binding character of judgments pronounced by 
courts of competent jurisdiction is itself an essential part of 
the rule of law. and the rule of law obviously is the basis of the 
administration of justice on which the Constitution lays so 
much emphasis. i 


The Court, in this view of the matter held that the rule of 
res-judicata applies also to a petition filed under Article 32 of 
the Constitution and if a petition filed by a petitioner in the 
High Court under Article 226 of the Constitution is dismissed 
or merits, such decision would operate as res-judicata so as to 
bar similar petition in the Supreme Court under Article 32 of 
the Constitution of India. 


B. Res-judicata and res sub-judice : The doctrine of res- 
judicata differs from res sub-judice in that firstly, the former 
relates to a matter already adjudicated upon (res-judicature) 
while the latter relates to a matter pending judicial enquiry or 
trial (sub-judice); and secondly, whereas Section 11 bars the 
trial of a suit or an issue in which the matter directly and 
substantially in issue has already been adjudicated upon ina 
previous suit. Section 10 bars the trial of a suit in which the 
matter directly and substantially in issue is pending 
adjudication in a previously instituted suit. 


C. Res-judicata and estoppel : The doctrine of res-judicata 
is often treated as a branch of law estoppel [1947 AC 46 (56) 
(PC);AIR 1981 SC 1143 (1144); AIR 1961 SC 1457 (1462)]. Res- 
judicata is really estopped by verdict or estoppel by judgment 
(record) [AIR 1927 Lah 289 (197) (FB)] . The rule of constructive 
res-judicata is nothing else but a rule of estoppel [AIR 1960 All 
519 (521); AIR 1960 Mad 377 (FB)]. . Even then the doctrine of 
res-judicata differs in essential particulars from the doctrine 
of estoppel [(1886) 8 All 324 (332); (1911) 13 BUR 717 (717)]. 
(a) Res-judicata results from a decision of the court, 
whereas estoppel flows from the acts of parties. 
(b) The rule of res-judicata is based on public policy, viz 
that there should be an end to litigation. Estoppel, on 
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the other hand, proceeds upon the doctrine of equity, 
that he who, by his conduct, has induced another to 
alter his position to his disadvantage. cannot turn 
round and take advantage of such alteration of the 
other's position. In other words, while res-judicata 
bars multiplicity of suits, estoppel prevents 
multiplicity of representations. 


(c) Res-judicata ousts the jurisdiction of the court to try 
the case and precludes an enquiry in limine (at the 
threshold); estoppel is only a rule of evidence and 
shuts the mouth of a party. 


(d) Res-judicata prohibits a man averring the same thing 
twice in successive litigation's, while estoppel 
prevents him, from saying one thing at one time and 
the opposite at another. 

(e) The rule of res-judicata presumes conclusively the 
truth of the decision in the former suit, while the rule 
of estoppel prevents a party from denying what he has 
once called the truth. In other words, while res- 
judicata binds both the parties to a litigation estoppel 
binds only that party who made the previous 
statement or showed the previous conduct. 

D. Res-judicata and or. 2, Rule-2 : The doctrine of res- 
judicata also differs from Order 2, Rule 2, of the Code; firstly, 
the former refers to the plaintiffs duty to bring forward all 
the grounds of attack in support of his claim, while the latter 
only requires the plaintiff to claim all reliefs flowing from 
the same cause of action. Secondly, while the former rule 
refers to both the parties, plaintiff as well as the defendant, 
and precludes a suit as well as a defence, the latter refers only 
to the plaintiff and bars a suit. 

7. Is it exhaustive? : It is well established that the doctrine 
of res-judicata codified in Section 11 of the Code of Civil 
Procedure is not exhaustive: Section 11 applies to civil suits. 
But apart from the letter of the law, the doctrine has been 
extended and applied since long in various other kinds of 
proceedings and situations by courts in England, India and 
other countries. 


oOo | 
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In the case of Lal Chand Vs. Radha Kishan. Chandrachud. 
J. (as he then was) observed; 

“The fact that Section 1 1 of Code of Civil Procedure cannot 
apply on its terms, the earlier proceedings before the 
competent authority not being a suit, is no answer to the 
extension of the Principle underlying that section to the 
instant case. Section 11, it is long since settled, is not 
exhaustive and the principle which motivates that section 
can be extended to cases which do not fall strictly within the 
letter of the law. The principle, of res-judicata is conceived in 
the larger public interest which requires that all litigation 
must, sooner than later, come to an end. 


8. Waiver : The plea of res-judicata is not one which affects 
the jurisdiction of the court. The doctrine of res-judicata 
belongs to the domain of procedure. and the party may waive 
the plea of resjudicata. Similarly, the court may decline to go 
into the question of res-judicata on the ground that it has 
been properly raised in the proceedings or in issues. The plea 
is one which could be waived. 


9. Is it mandatory?—Section 1] is mandatory; The plea of 
res-judicata is a plea of law which touches the jurisdiction of 
the Court to try the proceedings. A finding on that plea would 
oust the jurisdiction of the Court. If the requirements of 
Section 11 are fulfilled, the doctrine of Tes-judicata will apply 
and even a concession made by an advocate will not bind the 
party. 

10. Determining factor : Res -judicata—determining factor 
is not the decree but the decision. There is nothing as estoppel 
by decree. The determining factor is the decision. The 
question in case is what the court has decided of the matter in 


decided [10 DLR 621]. 


11. Applicable cases : (1) If the earlier Court which decided 
a suit has no pecuniary jurisdiction to entertain a latter suit 
principles of res-judicata not applicable. 

The previous Court must have 
jurisdiction not only to try the matter 
decided by it, but also the subsequent 


been of competent 
which was actually 
Suit as & whole. The 
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former suit for restitution of conjugal right was decided by a 
Court of Munsif of limited pecuniary jurisdiction whereas the 
present suit valued at Rs. 10,000/- which is far beyond the 
pecuniary powers of the said Court of Munsif was instituted in 
a Court of a subordinate Judge and the learned Munsif was 
clearly incompetent to trythe present suit [25 DLR 21]. 


(2) Resjudicata : “In a Court competent to try such 
subsequent suit.—A subject-matter once finally determined 
between the same parties by a court of inferior jurisdiction 
will not cease to be res-judicata by reason of subsequent rise 
in the price of subject-matter which a higher court is 
competent to try [13 DLR 89]. 

(3) Bar of res-judicata applicable when a matter is decided 
on the basis of earlier ruling even though earlier ruling itself 
is overruled by the Supreme Court [16 DLR 92]. 

(4) Contention is made that if the principle of res-judicata 
embodied in terms in section 11 of the Code be not applicable 
(because the former Court had no pecuniary jurisdiction to 
entertain the later suit), in the alternative, the general 
principle analogous to res-judicata comes into play whereby, 
on application of the said general principle, the later suit 
dealing with the same matter should not have been 
entertainable. 

Over-ruling this : Held—Applicability of the general 
principle of res-judicata has been invoked where the former 
was not a suit but decisions in proceedings before Courts 
exercising exclusive jurisdiction, such as Revenue or Land 
Acquisition Courts or decisions given at the different stages of 
the same suit. . 

Former Court disposing of a suit and the latter Court 
entertaining also a suit to which the provisions of section 11 
of the C. P. Code are attracted—Bar of res-judicata applicable 
[25 DLR 21]. 

(5) Dismissal of ejectment application for want of 
prosecution—Does not bar second application—Principles of 
res-judicata underlying Or. IX, r. 9 and s. 11, Civil Procedure 
Code, held not applicable to proceedings under West Pakistan 


ie | 
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Rent Restriction Ordinance, 1959 (V of 1959), s. 13 [21 PLD 
(Lah) 327]. 

(6) Subsequent decree (or award) passed on the basis of 
first materials, res-judicata not applicable. 

If it be found that the Council of Elders which delivered 
the last award had made its award on the basis of facts 
occurring subsequent to the previous decree or that the 
correctness of the previous award had not been challenged in 
the proceeding for the last award the objection as to 
resjudicata would lose force [17 DLR 55]. 

(7) Cruelty of conduct which is in issue in the present 
litigation started by the wife for dissolution of marriage 
cannot be deemed to have been in issue in the previous 
litigation- which was for restitution of the conjugal right at 
the instance of the husband. We are here concerned with a 
kind of cruelty to which a very wide connotation has been 
given by the statute itself. We do not therefore think that the | 
consideration of this question of cruelty of conduct in this 
suit is barred by reason of the decree in the earlier suit [25 DLR 
21). ; 

(8) Decision in a particular case that the respondent was 
entitled to practice in the High Court, whether operates asa | 
res-judicata. 

On the question whether the decision in Hashim Ali Vs. | 
State holding that Mr. Akhlaque Hussain was entitled to 
practice before the High Court or any other Courts 
subordinate thereto operates as a res-judicata against the 
Government. ; 

Held : The question whether Mr. Akhlaque Hussain | 
should be allowed to practice arose in case of Hasim Ali Vs. 
The State and the question really decided therein was that Mr. 
. Akhlaque Hussain could appear as Counsel for Hasim Ali in 
that case. His right to appear in that case may not be any 
longer challengeable, but his right to practice generally in the 
High Court or in any Courts or authorities subordinate 
thereto, cannot be held to be established for all times to come 
[17 DLR (SC) 545]. 


L 
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(9) A decision is not res-judicata. If the decrece Is not based 
on it but is made in spite of it [5 DLR 285]. 

(10) Res judicata when part of the claim decided In a 

previous suit. 
‘A previous decision by a competent Court regarding part of 
the claim in a subsequent sull excludes that part as res- 
judicata, even though the subsequent sult as a whole cannot be 
tried by the Court deciding the former sult [8 DLR 604}. 

(11) A question decided in a write petition disposed of on 
merit cannot be reagitated in a subsequent suit between the 
same parties on the principle of res-judicata [1985 All 34]. 

12. Not application—No res-judicata : 

1. When parties are not same [1985 Kent. (23)]. 

2. When wrong decision on jurisdiction [1987 All 319.]. 
ie void [1987 Kant. 92). 


3. When previous decree primafac 
Court [2 SCC 181]. 


4. Decision beyond jurisdiction of 
5. When return of plaint [1979 SC 1411]. 
6. Judgment is obtained by fraud or collusion 
233 Nnoc)]. 
7. Compromise decree [1985 All 237.1. 
-8. When plea is not raid in trial Court [1984 Pat 316.]. 
g. When decisign on erroneous interpretation of law [1985 
All 34]. 
10. When law was differe. 
ALJ 201). 
11. When earlier suit dismiss 


fact [2 PLR 2 PLR 616]. 
12. When previous petition withdrawn [1987 Co Del 126]. 


13. When previous suit dismissed as pre-mature [(1987) 13 
kep 121 (Bom)}. 
14. When writ dismissed without prejudice to right of 


p parties [1970 Pat 397]. 
15. When in second suit nature of interest of defendant 
charges [1978 SC 312]. 
16, When before filing w/s a suit was dismissed as settled 
out of court [1976 Mad. 1919}. 


[1982 Gau 


nt during earlier proceeding [1980 


ed for same mis-statement of 
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17. When informer suit matter was u/t open & was not 
decided [1979 Pat 169]. 

18. Decision of civil or criminal court binds quasi judicial 
authority on same or identical matter [1983 AP. 214]. 

19. When a court trying former suit is not competent to try 
subsequent suit [1084 Pat 316]. 


20. Dismissal of writ without any speaking order [1974 
Del 184]. 


21. When an issue is raised and decided by the trial court 
but in appeal weither affirmed nor—reversed that cannot be 
said to be finally decided and the decision of the trial court 
would not act as res-judicata [56 DLR 530). 

22. When the cause of action of the two suits are different 
and the subject matter of the two suits is also completely 
different, the decision in one suit cannot be considered as 
resjudicata in the other suit. In such a case, the principle of 
res-judicata is not applicable [16 BLD (HC) 96]. 

23. The petitioners having not been made parties in the 
suit are not bound by the decree passed in the suit and the 
decree would not operate as res-judicata against the third 
parties who are not adversely affected [1 BLC 375]. 


24. The Bankruptcy suits are not bassed by the principles 
of res-judicata due to passing of decree by Artha Rin Adalat in 
favour of the plaint of the Bankruptcy suit and against the 
defendants of these suits [52 DLR 138]. 


25. The reliefs sought for in a suit for permanent 
injunction and in a suit for partition are quite different and 
distinct from each other and as such the result in the suit for 
permanent injunction does not operate as res-judicata in a 
subsequent suit for partition where in the question of title of 
the respective parties are their shares are ascertained and 
declared [15 BLD (HC) 325]. 


26. When no specific issue was framed and decided in the 
previous suit in respect of certain property between the same 
parties, the subsequent suit on such issue is not barred [10 
MLR 4; 57 DLR 51]. 
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27. The Court below illegally relied on the principle of res- 
judicata since the instant suit is a civil suit but the appeal 
pending in the Bhumi Appeal Board is not a civil suit [57 DLR 
603]. 

28. Principle of res-judicata—When does not operate as 
bar—when no specific issue was framed and decided in a 
previous suit in respect of certain properly between the same 
parties, the subsequent suit on such issue is not barred [10 
MLR 4]. 

13. Res-judicata & Pecuniary jurisdiction : If there is want 
of pecuniary jurisdiction (by the former court) principle of 
res-judicata will not apply. 

To bring a decision made in a former suit within the 
purview of this section one of the requirements is that the 
court which tried the former suit must have jurisdiction to try 
the subsequent suit as well. 


In the instant case, the ‘former suit' was a suit for 
permanent injunction, whereas the subsequent suit is for title 
and possession. To decide a suit for injunction, possession, of 
course, is to be determined. This question was decided against 
the plaintiff whereupon this suit was dismissed. But this 
finding as to possession in the suit for injunction cannot 
operate as res-judicata in the subsequent suit for declaration 
and possession simply because subsequent suit for title and 
possession could not have been tried by the learned Munsif for 
want of pecuniary jurisdiction. The principle of resjudicata is 
found to have been erroneously applied in this case [31 DLR 
84]. 

14. Resjudicata & execution Proceedings : A decision that 
the execution of decree is barred under section 69 of the 
E.B.S.A. & T Act is not res-judicata for all time to come. The 
bar may be got over under changed circumstances. 

Held : The Civil Coust may entertain a suit or execute any 
decree under changed circumstances. Any decision on the 
question of maintainability of a suit or a petition for 
execution of a decree or order will not operate as res-judicata 
for all time to come [16 DLR 576]. 
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Objection to execution taken by judgment-debtor by filing 
an application. It was dismissed for default and the execution 
was directed to proceed and service of notice under Or. 21, r. 66 
to be served—Fress application by judgment-debtor raising 
new ground of objection—The judgment-debtor is not barred 
to raise new objection subsequently. 

Where a first application objectiong to execution is not 
dismissed on merit or is dismissed for default, a second 
application raising new objection subsequently is not barred 
[8 DLR 170]. 

—It is settled law that the principle of constructive 
resjudicata does not apply to execution proceedings {11 DLR 
151]. 

—If the judgment-debtor failed to raise-question of want of 
jurisdiction of the Court in executing a decree in the previous 
stages of execution (which was either dismissed on part 
satisfaction or struck off on some payment having been 
made), he cannot raise the question for the first time at a later 
stage. 

Even in execution cases there may be res-judicata by 
operation of principles analogous to explanation IV to sec. 11. 
C.P. Code [2 DLR 347]. 

A question decided in an earlier execution case will 
operate as a res-judicata in a subsequent execution case 
arising out of the original decree between the same parties [10 
DLR 277]. . 

Execution proceeding order in execution proceeding 
operates as res-judicata. 

—Plea of res-judicata can be raised in the appellate Court 
for the first time. Decree-holder neglected to raise ground in 
support of his claim. He is barred to raise ground in the second 
execution proceedings. 

Plea of res-judica e -aj A 
the Appellate Cont hist a - bye b6 vase = 

n pressed in the 

lower Court [2 DLR 905]. 
l ear iusto acetate ts : The doctrine of res- 
the party, against whom it is Se Pd apply even Mougn 
S o enforce it, did not in 
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the previous suit think it fit to enter appearance and contest 
the question, provided that if such party is to be bound by 
previous judgment, it must be proved clearly that he had or 
must be deemed to have had notice that the relevant question 
was in issue and would have to be decided [3 DLR 401]. 


In the earlier suit of 1949 plaintiff and one R were the two 
defendants. The suit was for reconveyance of certain property 
sold to the plaintiff and R on the allegation that there was a 
verbal contract for reconveyance on payment of consi- 
deration. 


Both plaintiff and R filed written statements R admitted 
the alleged agreement for reconveyance but contended that 
she (R) was the sole vendee, that plaintiff had no title to the 
suit property and that he inserted his name in respect of 2 as, 
share in the kabala fraudulently plaintiff, on the other hand, 
asserted his claim to his stated share and also denied the 
verbal contract. 

An issue was raised as to who the vendee and liable to 
execute the reconveyance the issue was found against plaintiff 
and the suit was decreed against R, it being found that she 
alone was entitled to consideration money. As against plain- 
tiff the suit was dismissed. 

In 1951 plaintiff brought the present partition suit, 
impleading amongst others, R, claiming a specific share 
including his 2 as, share which he claimed in 1949 suit. 


Held : The present suit by plaintiff is barred by res- 
judicata in respect of his claim for 2 as, share in 1949 suit. 
The decree in that suit as against him, though one of 
dismissal, was not based on any finding favourable to him. 
Both his points were negatived by the decree and he was 
debarred from the consideration money. He had a remedy by 
appeal, but did not pursue it. The fact that his claim was 
contested not by the plaintiff of the 1949 suit but by a co- 
defendant does not make any difference. The decision of the 
dispute between him and R was necessary in order to give 
plaintiff a decree [ 6 DLR 514l. 
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Res-judicata and co-defendants—The conditions for the 
application of the doctrine of res-judicata as between parties 
who have been co-defendants in a previous suit are; 

(1) there must be a conflict of interest between the co- 
defendants; í 

(2) it must be necessary to decide that conflict in order to 
give the plaintiff the appropriate relief; 

(3) a decision of that question as between the co- 
defendants was given [3 DLR 401]. 

—The requisition for the application of the rule of res- 
judicata as between co-defendants are three; 

(1) there must be a conflict of interest between the 
defendants concerned; 

(2) it must be necessary to decide this conflict in order to 
give the plaintiff the relief he claims, and 

(3) the question between the defendants must have been 
finally decided. 

But if the relief given to the plaintiff does not require or 
involve a decision of any case between co-defendants, the co- 
defendants, will not be bound as between each other by any 
proceeding which may be necessary only to the decree the 
plaintiffs obtain [5 DLR 433]. 

16. Res-judicata and rent-suits : Res-judicata—A previous 
decision in a rent suit deciding the liability of the tenant to 
pay rent at a certain rate is res-judicata in the subsequent 
suit—Question of res-judicata can be raised in 2nd appeal [23 
DLR (Pesh) 1]. 

-A decree in rent-suit may operate as res-judicata only on 
the question of relationship of land-lord and a tenant but the 
same cannot have any determining effect with regard to the 
title of the parties concerned [23 DLR 2]. 

—For the doctrine of res-judicata to apply in the case of 
suits for rent or other recurring liability it will have to be 
shown that the question of right or liability not merely tor 
the period in the previous suit but that for all times or once tor 
all was directly and substantially in issue and was tried and 
determined. 
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In a suit for rent the issue as to rate, which governs the 
rights and liabilities of the parties for all times, cannot be 
barred by res-judicata, if is was gone into in a previous suit 
only incidentally to determine the liabilities for the 
particular period. [6 DLR 169). 

Unless the question as to the amount of rent payable on 
the construction of the lease was raised and decided in a 
previous rent suit the decision cannot operate as res-judicata 
in a subsequent rent suit [6 DLR 58]. 


—Decision of a Certificate Officer in course of proceeding 
before him does not operate as a bar to proceedings in Civil 
Court on the ground of res-judicata [6 DLR 177]. 


—Decision as to nature of tenancy in proceedings under 
sec, 26F of the Bengal Tenancy Act operates as res-judicata in 
a subsequent suit [9 DLR 309]. 


—In order to invoke the principles of res-judicata with 
regard to a finding of a Revenue Court, the decision of the 
Revenue Court must fall within the scope of statute which sets 
out the matter in which the Revenue Court has got exclusive 
jurisdiction [5 DLR (FC) 4]. 

—wWhere therefore, upon a reference by the Civil Court, the 
Revenue Court in deciding a matter which fell within its 
exclusive jurisdiction decided also disputed question of title 
between the parties it cannot be held that the decision of the 
Revenue Board on the question of title was within its 
exclusive jurisdiction, and consequently no finality can be 
claimed for it, in any subsequent suit in a Court of general 
jurisdiction [5 DLR (FC) 4]. 


17. Res-judicata—when will not operate as against pro- 
forma defendants : A decision in a suit in which a party isa 
proforma defendant without any relief being asked for 
against him is not res-judicata against him on a point 
affecting his interest decided between the principal parties [5 
DLR 436}. 

18. How to determine plea of res-judicata? 

* Res-judicata has to be specially pleaded [A 1948 (PC) 3}. 


* The plea must be raised property by the pleadings or in 
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the issues, [A 1970 AP 258] at the proper stage [A 1973 A 120 
FB]. 

* Issues in conflict need not necessarily arise from the 
pleadings. It could arise even at the hearing and evidence [A 
1980 P. 204]. 

* Where the plea of res-judicata was not put forward in the 
plaint nor did it from the subject of any issue, held that the 
appellants could not be permitted to urge that objection for 
the first time before the full Bench to which the appeal had 
been referredby the Division Bench [A 1936 (PC) 258]. 

* A point can be urged however when the necessary facts 
were present to the mind of the parties and were gone into by 
the Court [A 1971 (SC) 1676]. 

* It is for the party raising it to establish res-judicata, [A 
1951 P 348] by filing a copy of the judgment & decree [ A 1951 P 
348]. 

* Res-judicata is to be determined by reference to the 
pleadings, issue and judgment, the decree alone is insufficient 
[A 1955 (Ori) 28). 

* Relying on the copy of judgment in the previous suit 
alone, a finding of res-judicata cannot be given [AIR 1996 (Ori) 
1, 2]. 

* In the absence of proof of pleadings & judgment in the 
previous suit the plea of res-judicata cannot be accepted, [A 
1969 Ori. 171] not only the plaint but also the w/s. is required 
[24 C 616]. 

* The best method to decide the question or res-judicata is 
first to determine the case of the parties as put forward in 
their respective pleading of the previous suits, and then do 
find out as to what had been decided by the judgment which 
operates-res-judicata [A 1976 SC 1509}. 

* A judgment which either fails to deal with the plea of | 
res-judicata or deals it in an ineffective and erroneous 
manner does not, in law, deserve to be maintained [A 1986 
MP. 155, 159]. 

19. Res-judicata as between co-plaintiffs : As just as a 
matter may be res-judicata between co-defendants suit may be 
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res-judicata between co-plaintiffs, subject to the same 
conditions which apply to the case of co-defendants [AIR 1974 
(SC) 749; 8 DLR 259]. 

20. Jurisdiction on issue of law : Decision on an issuc of 
law although erroncous operates as res-judicata where cause 
of action in the subsequent suit is the same as the former sult 
[3 CWN 126]. 

A decision on an issue of law will be as res judicata in a 
subsequent proceeding between the same parties, if the cause 
of action of the subsequent proceeding be the same as the 
previous proceeding, but not— 

(1) when the cause of action different. 

(2) nor when the law has since the earlier decision been 
altered by a competent authority. 

(3) nor when the decision relates to the jurisdiction of the 
Court to try the earlier proceedings 

(4) nor when the earlier decision declares valid a 
transaction which is prohibited by law [A 1971 (SC) 2355) 

21. Counter claim : A counter claim may be treated as suit 
If the same is disposed of by a common judgment and tf one of 
the judgments is not appealed against the principle res 
judicata has to be applied [1997 AIHC 3891, 3897]. 

22. Connected suits : In connected suits finding of 
appellate court is one suit was allowed to become final. Appeal 
filed against findings on other suit is barred by principles of 
res-judicata [AIR 1997 (SC) 3760}. 

23. Two suits heard analogously and disposed by one 
judgment : Two suits (title suit and partition suit) heard 
analogously and disposed of by one judgment—Appeal against 
the decree of partition suit only—Whether the decision in the 
title suit operates as resjudicata? 

Application of the doctrine of re-judicata to a suit or 
appeal preferred therefrom is dependent on the nature of the 
suits and the common issues framed in the suits. lf the suits 
are connected and the issued framed therein are also common 
so as to constitute virtually a single suit on the issues, in such 


a case the decree not appealed from will not Operate as 
resjudicata 
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But when the issue decided in the title suit was not directly 
and Substantially in issue in the partition suit, the decision 
on the question of title in the suit operates as a res-judicata. 
The decision on the question of title given in the title suit 
could not be collaterally attacked in the appeal from the 
decree in partition suit [1 BLD (AD) 221; 15 Bom 104]. 


24. Prohibiting retrial of an issue : The doctrine of res- 
judicata, so far as it relates to prohibiting retrial of an issue, 
refers not to the date of commencement of the suit but to the 
time when the Judge is called upon to decide the issue. The rule 
is not limited to the Court of the first instance, but it also 
applies to the proceedings of the first and second appellate 
Courts. The main object of the doctrine is to prevent 
multiplicity of suits and interminable disputes between 
litigants [1 BLD (AD) 221]. 


25. Title suit & redemption : The question that was decided 
in the present suit for title was already decided in the former 
redemption suits—Chandrabala wanted to be impleaded as co- 
plaintiff and share the fruits of redemption but her prayer 
was rejected—The suit were decreed for redemption against the 
heirs of the mortgage in presence of Chandra-bala—The 
decision in those suits would not operate as resjudicata in the 
present suit [5 BLD (HC) 274]. 


26. Whether suit for title is barred by resjudicata in view of 
the decree in money suit : After the defendants succeeded in 
establishing that plaintiffs were there brothers in respect of 
the suit land, it follows without saying that the defendants 
were the owners—It cannot be held that the question as to 
right, title and interest of the suit land was merely 
incidentally looked into in the money suit, so that a fresh 
look at the same question can be given in the present suit— 
Different phraseology adopted by the plaintiffs cannot 
obliterate the effect of the decision on the point in the 
previous money suit [6 BLD (AD) 194]. 


27. S. 11 & Or. 9, R-13 : (1) Plaintiff claimed title by 
exchange from the same person against whom the defendant 
obtained an exparte decree for specific performance of 
contract—Plaintiff attempted to set aside such ex-parte decree 
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in a proceeding under Order 9, Rule 13 C. P. C but failed— 
Plaintiffs suit for declaration of title and possession was 
barred by res-judicata [4 BLD (HC) 71; 1 BLC 375]. 

(2) Ex-parte decree and resjudicata—Whether exparte 
decision in a former suit between the parties over the same 
matter will operate as :esjudicata—Whether the defendants 
are estopped from raising the same question over again in the 
subsequent suit?—In the former suit the issue regarding 
acquisition of customary right of pasturage over the suit land 
by the plaintiffs was raised and finally decided though the 
suit was decreed exparte—The decision of the former suit will 
operate as res-judicata—The decree even if exparte will 
operate as res-judicata—In the absence of fraud the exparte 
decree is binding [6 BLD (AD) 194]. 

When miscellaneous case was filed alleging supression 
and non-service of summons and disposed of accordingly the 
question of falsity of claim in the suit was not a matter in 
issue and as such the some did not come up for consideration. 
Petition of plaint on the ground of resjudicata in the position 
is erroneous [52 DLR 93]. 

28. Bar of res-judicata & writ Proceedings : (1) Extent of 
applicability of the principle in writ proceedings—The bar of 
res-judicata is applicable in writ proceedings on the- neral 
principal that the public interest requires that there should be 
an end to litigation and that a person should not be vexed 
twice in respect of same subject-matter—It will however 
depend on the facts of each case whether is sues in the present 
proceeding were raised or could have been raised in the 
` previous proceeding and whether the issues raised were 
earlier decided on marits—Constitution of Bangladesh, 1972. 
Art. 102; Evidence Act, 1872 (I of 1872). Ss. 13 and 43 {10 BLD 
(AD) 52). 

(2) If an issue was finally decided on merit in an earlier 
suit or even in writ petition by the HCD, the same issue shall 
operate as res-judicata in view of the Provision of S. 11 of the 


code, in a subsequently filed suit on the same issue [54 DLR 
310). 


70 
CODE OF CIVIL PROCEDURE SEC-11 


(3) The principle of res-judicata is now here mentioned in 
the constitution, This principle as found in the CPC is also 
applicable to a writ petition involving dispute of civil nature. 
The principle should not however be applied in the writ 
matter in terms of the code but in substance [57 DLR 171]. 

29. Amendment of plaint : Amendment of plaint sought to 
the effect that the decree made in Title Suit No. 5 of 1959 
arising out of a revenue sale dated 25.9.45 was null and void— 
Petitioners were not impleaded in the title suit in their 
personal capacity but in their representative capacity as heirs 
of the original tenant who defaulted in payment of rent— 
Whether a legal ‘representative of a previous suit in 
representative capacity can subsequently raise objection in 
individual capacity—Whether such amendment is hit by the 
principle of res-judicata? 

Where in a previous suit a party of a subsequent suit was 
impleaded in the previous suit in his representative capacity 
as an heir of original tenant, it was not open to him to raise 
any defence in his personal capacity, he can subsequently 
raise objection and his hereditary nature in the former suit 
does not operate as res-judicata {11 BLD (HC) 33]. 

30. Interlocutory order : Application of the principle with 
regard to interlocutory order of the same proceeding—The 
principle applies as between two stages of the same litigation 
to this extent that a court having at an earlier stage decided a 
matter in one way will not allow the parties to reagitate the 
matter at a subsequent stage of the proceeding [9 BLD (HC) 253; 


2 BLC 588). 

31. Jurisdiction of foreign court : Party initially objecting 
to jurisdiction once appears and pleads the case on merits, 
cannot subsequently raise objection to jurisdiction of the 
Court saying that it had appeared under protest [21 DLR (WP) 
129]. 

32. Attachment as resjudicata : Decision on a question 
that a property is liable to attachment under section 60 may 
operate as res-judicata, but decision on a matter covered by 
Order 21, rule 66 cannot operate as res-judicata. 
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In the Full Bench decision in the case of Gauri Vs. Ude the 
question related to the effect of failure to object to an 
attachment. The objection in that case was on the ground of 
section 60 C. P. C which provides that certain categories of 
property are not liable to attachment and sale. If a judgment 
debtor has notice that his property has been attached he 
cannot lie by and raise an objection only after the sale that 
the property was not liable to attachment at all. The 
considerations in the case before us are different from the 
case before the Full Bench [18 DLR (SC) 346]. 


Service of notice under order 21, rule 66 does not make it 
incumbent upon the judgment-debtor to appear in Court and 
contend that property not included in the decree is going to be 
sold as men-tioned in the notice and sale proclamation. 
Judgment-debtor entitled to presume that only property 
covered by the decree is going to be sold—tTherefore, failure to 
make objection that property not covered by the decree on 
service of notice issued under Order 21, rule 66 does not 
operate as res-judicata [18 DLR (SC) 340]. 

33. Suit between real owner & Benamder : Suit between the 
real owner & Benamder does not prevent a 3rd party from 
raising the same question of benami—Bangladesh (i. e., the 
real owner) owner is bound by the decree that may be passed in 
a suit instituted by or against the benamdar. 

When a suit is instituted by a person claiming to be the 
benamdar (i. e., the real owner) on the assertion that the 
ostensible owner is a benamdar of the plaintiff and the suit is 
decree or dismissed, it will not operate as a bar to litigation of 
the same question of benami at the instance of a third person 
claiming that the ostensible owner is his benamdar [13 DLR 
121]. 

34. Part of claim decided : Res-judicata when part of the 
claim decided in a previous suit—A previous decision by a 
competent Court regarding part of the claim in a subsequent 
suit excluded that part as res-judicata, even though the 
subsequent suit as a whole cannot be tried by the Court 
deciding the former suit [8 DLR 604]. 
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35. Several suit decided : Several suits decided by one 
judgment, appeal only in some cases—When several suits 
involving common issues were tried together and were 
disposed of in one judgment, and appeals were preferred 
against the decrees of only some of the cases and not against 
all, and the question was whether on failure to appeal in the 
other cases the judgment operated as res-judicata and barred 
the appeal. 

Held : The judgment did not operate as res-judicata merely 
because no appeal, were filed in the other cases [7 DLR 209]. 

36. Expression of matter : The expression “the matter” in 
this section connotes that it must be one which is asserted by 
one party and denied by the other party—To constitute such 
‘matter’ as is referred to in section 11 of the Code it must have 
been alleged by one party and denied by the other party. Mere 
allegation by one party is insufficient to bring it within the 
purview of such “matter”. If questions are expressly raised 
and decided at the request of parties the bar of res-judicata 
operates. If the questions are treated as directly and 
substantially in issue in both the suits by the Court and the 
parties though not properly raised, they also come within the 
ambit of section 11 of the Code of Civil Procedure and will 
operate at res-judicata [18 DLR 494]. 

It is not necessary that all the parties should be identical 
but it is certainly necessary that the parties in the latter suit 
should have been parties in the earlier suit, regardless of 
whether there were other persons who figured as parties in the 
suit [18 DLR 494]. 

37. Principles of constructive resjudicata : Principles of 
constructive res-judicata appli-cable in the circumstanees of 
a case, even against a proforma dejendant. The principles of 
res-judicata and constructive res-judicata embodied in 
section 11 of the Code of Civil Procedure are not exhaustive. 
The said principles are constructively applied to cases where a 
party could and should have agitated the issue in a former 
suit. He is estopped from agitating the same in a later suit if he 
had no raised it in the former. 
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The application of the principle of constructive res- 
judicata will depend on the facts and circumstances of each 
case, Ifin a suit between A and B where A claims the suit-land 
to be divided on partition between them and C is made 4 
proforma defendant on the allegation that by virtue of an 
order passed in a former case, the title of C to the suit-land has 
been wiped out, C is called upon to refute the allegation that 
his title to be suit-land has been wiped out, although C was 
merely made a proforma defendant in the suil, no relief being 
claimed against him, Because of the fact that there is a 
distinet allegation against him that his title in the suit-land 
has been extinguished because of certain things stated in the 
pleadings, it would not do for C, although he is merely made a 
proforma defendant, to maintain a silence with regard to the 
specific case that his title was extinguished notwithstanding 
the fact that no relief was claimed against him. 


If he brings a Separate suit against A or B, he may be 
successfully met of the ground that he was called upon to 
agitate, and did not agitate in a former suit [17 DLR 373]. 

Principle of constructive res-judicata—applicability of an 
execution proceedings.—Where a question as to whether the 
order of amendment is without jurisdiction and as such a 
nullity has been decided constructively, if not positively, in 
earlier phases of the litigation it is prima facie barred by the 
principle of res-judicata [26 DLR 157]. 


The settled principle of law is that upon reaching finality 
a decision, there shall be end of proceeding at certain stage 
and in certain point of time. When certain issues were decided 
upto the Appellate Division of the Supreme Court in a 
Proceeding, subsequent suit on the same issue between the 
Same parties is barred by the principle of res-judicata [9 MLR 
294-299]. , ` 


Res-judicata barring subsequent suit on same issue 
between the same parties— 


The well settled principle of law is that subsequent suit on 
the same issue between the same parties or parties litigating 
under the same title which were decided in earlier suit is 
barred being res-judicata as contemplated u/s 11 of the CPC. 
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The same principle also applies in the case where at the 
time out of all the available remedies one of them is availed of 
the plaintiff is precluded from claiming thereby that there 
should be an and litigation [10 MLR 90]. 

38. Constructive res-judicata : Principles of constructive 
res-judicata can be extended in proper conditions where 
provisions of S. 11 do not strictly apply. 


It is now well established that though the provisions of 
section 11 in terms may not apply to a certain decision, the 
general principle of res-judicata will apply in view of the well 
known principle that there should be a finality in all 
litigation's and in such case the conditions proved in section 
11 C.P.C need not be fulfilled [27 DLR 542]. 


—Under appropriate circumstances the principles of 
constructive res-judicata may be prayer in aid even against 
proforma defendants. 


The doctrine of constructive res-judicata which in essence 
and in substance, is a principle estoppel [17 DLR 374]. 


—Particular question was not raised in the earlier writ 
proceeding-Barred by constructive res-judicata in a 
subsequent proceeding between the parties [27 DLR 542]. 


—Executions proceedings—constructive res-judicata—If an 
application under Order 21, rule 11 of the Civi Procedure Code 
is made by the decree-holder, and it is disposed of after contest 
of the judgment-debtor, and writ of attachment under Order 
21, rule 54, is issued in respect of his property, ordinarily he 
cannot be allowed to raise fresh objection to execution which 
he did not do at the time of hearing the application under 
Order 21, rule 11 [11 DLR 151]. 


Explanation : Relief granted by judgment but omitted from 
decree cannot be said to have been refused and therefore 
Explanation 5 to section 11 C. P. Code is not applicable and 
the plea of res-judicata cannot be upheld [15 DLR (SC) 172). 

For applications of the doctrine of constructive res- 
judicata the con-ditions amongst others, the matter must be 
directly are substantially in issue and has been heard and 
finally decided appear to be sine qua non [56 DLR 530]. 
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` 39. When decision is wrong : Doctrine of re-judicata is a 
special form of estoppel. It gives effect to the law that the 
parties to a judicial decision should not afterwords by allowed 
to relitigate the same question even though the decision may 
be wrong. If it is wrong it must be challenged by way of an 
appeal or other procedure. The whole doctrine of res-judicata 
is based on consideration of judicial policy [20 BLD (HC) 347]. 


40. Res judicata—When decided : (1) Question of resjudi- 
cata cannot be decided from the reading of the plaint and 
should be decided at the time of trial [13 BLD (AD) 82]. 

(2) Ordinarily a plain should not be rejected u/o 7, r-11 of 
the code on the ground of resjudicata unless thére is so 
palpably clear and obious, from a meaningful reading on the 
plaint that no further evidence is required [54 DLR 310]. 

41. Order VII, rule-11 : An issue of resjudicata cannot be 
resolved in disposing of a petition under clause (d) of rule 11 of 
order VII of the Code, because in rejecting a plaint under the 
said provision, the Court cannot travel beyond the four 
corners of the plaint [54 DLR 310; 2 BLC 588]. 

Sec-12. Bar to further suit.—Where a plaintiff is precluded 
by rules from instituting a further suit in respect of any 
particular cause of action, he shall not be entitled to institute 
a suit in respect of such cause of action in any Court te which 
this Code applies. 


COMMENTARY 
1. Theme 
2. List of rules that bar a fresh suit. 

1. Theme : For application of bar u/s. 12 can issue to the 
effect that whether suit is barred under any of the provisions 
of the Code must be framed [82 CWN 419]. 

2. List of rules that bar a fresh suit : The following is a list 
of the rules that bar a fresh suit in respect of the same cause of 
action :— 

Order-2 rule-2 Omission to sue In respect of part of a chain, 

Order-9 rule-9 Decree against plainttt by detault bars a 
fresh suilt 

Order-22 rule-9 Abatement of suit bars a tresh suit 

Order-23 rule-1 Withdrawal of suit without leave of Court 
bars a fresh sull, 


